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in 1986) of the student population (10919 beneficiaries compared with 8385 in 1986) are covered by
a grant (means-tested and dependent on academic success) and that the grant is well below
subsistence level (about half the national minimum wage). Moreover, student lodgings have
increased slightly but still only covered 4090 students in 1991/92 (when in 1991/92 there were
210176 students in higher education, including those in private universitiesDEPGEF, 1994). Lastly,
the number of students entening public universities represent only half the total number of students
entering higher education, the difference being covered by pnivate universities, where students pay
much higher fees and are still not entitled to social benefits. In this context, this means that most
students have to pay for lodgings if they are studying away from home and that all students, even
those with grants and lodgings, are partially dependent on their families to pay for the cosis of higher
education. As a conseguence, the issue of the introduction of higher university fees created strong
reactions not only from students but also from different sectors of society and continues to be a
debatable issue where educational policy is concemed.

3. DIVORCE AND SEPARATION

Divorce can be implemented by mutual consent, if the couple has been married for at least three
years. In divorce by mutual consent’® | the couple has to be in agreement concemrming the
establishment of parental responsibility and custody over young children (who keeps the children
how visits and contacts with the other parent are to be organized, and the financial obligations of the
latter in relation to his/her minor children); conceming alimony obligations between the spouses but
only if one of the spouses is in need of them; conceming the family home. The courts have a nght to
refuse the agreement and to change the decision if they consider that the interests of one of the
parties, in particular those of the child, are endangered. Finally, it is important to mention that
procedures conceming divorce by mutual consent may be simplified in the near future. A new Iaw
proposed by the Ministry of Justice allows couples with no children (or where parental responsibiity
has been regulated) to carry out divorce procedures by mutual consent in the civil register. wathout
passing through the courts.

Litigious divorce can be applied for on two grounds: the violation of conjugal obligations and duties
the breaking up of marred life. In litigious divorce, it is the courts who decide upon parenta
responsibilities concerming minor children, on the rights to the family home, on compensation tor
moral damage caused by the divorce, on the right to alimony and the levels involved, on the
distribution of the couple's property. Responsibility and custody for dependent children can be
handed over to either of the parents, though in practice the mother is usually chosen as guardian
There are no legal norms concemmning the level of maintenance obligations so, ultimately, it 1s the
judge who decides. He is obliged to take into account the financial capacity of the person {who
cannot lose more than one third of his/her salary) as well as the needs of the child. If the non-
custodial parent does not comply wath the maintenance obligations, the state does not guarantee
payment. The guardian of the child has to bring the matter to court and the latter will order payment
to be deducted directly from the debtor's salary or from his assets.

Parental responsibility is an issue in debate and it seems likely that joint parental responsibility and
custody following separation will be in discussion in the near future, although this discussion has not
as yet reached parliament.

As we mentioned in section 2., all parents, whether married or unmarried, have ongoing obligations
to the support of their children. However, following separation, these obligations are defined and/or
ratified by the counts in the case of married parents. The situation of unmarried parents is slightly
different. Parental responsibility is jointly exercised if the cohabiting parents declare that they want to
do so; if not, parental responsibility is presumed, in favour of the mother. Following separation of
cohabiting partners, if joint parental responsibility has not been declared, the maintenance obligations
towards the children that the couple agrees upon do not have to be ratified by the courts, which

Y Civil marriages were introduced in Porlugal in 1867 and divorce was introduced in 1910 with the
first republic. However, between 1940 and 1974, the establishment of an agreement between the
Portuguese state and the vatican forbade divorce for catholic couples married in church. This was

altered in 1974.
“n Portugal, the majority of divorces are on the basis of mutual agreement (73% in 1993).
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means that no third party will examine if the interests of the different parties are well defended.
However, either parent can ask the courts to regulate maintenance obligations.

The consequences of separation for married and unmarried partners are also different in terms of
social benefits. For example, a legally divorced spouse is entitled to a survivor's pension if, at the
time of death {of former spouse), he or she was receiving maintenance from the former spouse.
Cohabiting partners are only entitied to survivor's pensions if they were living with their partner at the
time of death. Following separation, they have no right to financial support from each other and
therefore these situations are neither regulated nor ratified by the courts. In summary, protection and
obligations following separation are much reduced in the case of cohabiting partners.

4. ADULT CHILDREN AND THEIR DEPENDENT PARENTS

Relationships between children and their elderly parents have traditionally given nise, in Portugal, to
both legal obligations and moral responsibilities of children in relation to parents. In the corporatist
benefit system and civil law these obligations were {aken into account: for example, obligations in
terms of support included not only the maintenance obligations of spouses to each other and in
relation to their children but also support obligations, in case of need, towards or from : "ascendants”
(ie: elderly parents or grandparents), brothers and sisters, aunts and uncles, step-parents (the latter in
relation to small children that were in the spouse’s care at the time of the lalter's death). On the other
hand, we saw that entitiement {0 benefit, for example to family allowance, through the head of the
family, included etderly kin living with and dependent on the beneficiary.

Some changes have been introduced over the last twenty years but legislation and certain benefits
still take these relationships into considergtion. In the first place, the maintenance obligations
mentioned above were not altered in the restructuring of civil law. The counterpart of these
obligations is that inherilance rights take different relatives into account, in the following order:
spouses and children, spouses and their ascendants, brothers and sisters and their descendants {ie:
nephews and nieces), collaterals up to the fourth degree of relationship (ie: aunts and uncles, first
cousins). Those who fail in their maintenance obiigationsm , Should these arise, can for this reason be
excluded from inheritance. Secondly, although "ascendants” were excluded from the benefit unit in
the case of Family Allowance, other benefits, such as survivor's pension, take elderly kin into
consideration. Elderly parents are entitied to this benefit if they were economically dependent on the
deceased person and on condition that no spouse or descendant is entitled to the same benefit.

Financial provision for elderly people by the stale has been organized along two main lines since
1974: the social security old age pension scheme, entitling beneficiaries over 65 to monthly old age
pensions, and the non-contributory old age pension scheme, entitling people over 65, with low
incomes (less than 30% of the minimum national wage) and who are not eligible for pensions under
the contributory scheme, to a "social pension”. Levels of payment are low, below subsistence ievel
for the majority of pensioners. According to Perista (19983), the average old age pension only
represented 57.8% of the national minimum wage in 1992, and the average social pension only one
third of the minimum wage. On the other hand, studies on the standard of living of pensioners show
that the real value of pensions declined during the 1980s and that a great majority of pensioners are
vulnerable to poverty (Pereirinha, 1892, Bruto da Costa, 1982).

Old age pensioners, survivor pensioners and invalidity pensioners are entitled to a small
supplementary benefit: the third party benefit, for those who suffer from total incapacity and need
constant assistance from a third person. The subsidy for a dependent spouse {a means-tested
benefit) may also be granted to old age and invalidity pensioners.

Provision and regulation for the care of the elderly is entrusted to the Minisiry of Employment and
Social Security (MESS). Services and establishments come under the responsibility of the Regional
Social Security Centres(RSSC), which operate on a regional basis (district). They can be carried out
directly by official establishments which are dependent on the Centres or by other public or private

“ Maintenance is described in civil law as everything which is necessary to maintain a person,
including food, housing and clothes (as well as education in the case of dependent children). Aniigo
2003 of Civil Law.
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